
August 12, 2004 

AO DRAFT COMMENT PROCEDURES 

The Commission has approved a revision in its advisory opinion procedures that 
permits the submission of written public comments on draft advisory opinions when 
proposed by the Office of General Counsel and scheduled for a future Commission 
agenda. 

Today, DRAFT ADVISORY OPINION 2004-19 is available for public comments 
under this procedure. It was requested by Andrew W. Mitchell, on behalf of 
DollarVote.org. 

Proposed Advisory Opinion 2004-19 is scheduled to be on the Commission's 
agenda for its public meeting of Thursday, August 19,2004. 

Please note the following requirements for submitting comments: 

1) Comments must be submitted in writing to the Commission Secretary with a 
duplicate copy to the Office of General Counsel. Comments in legible and complete form 
may be submitted by fax machine to the Secretary at (202) 208-3333 and to OGC at (202) 
219-3923. 

2) The deadline for the submission of comments is 12:00 noon (Eastern) on 
August 18 

3) No comments will be accepted or considered if received after the deadline. 
Late comments will be rejected and returned to the commenter. Requests to extend the 
comment period are discouraged and unwelcome. An extension request will be 
considered only if received before the comment deadline and then only on a case-by-case 
basis in special circumstances. 

4) All timely received comments will be distributed to the Commission and the 
Office of General Counsel. They will also be made available to the public at the 
Commission's Public Records Office. 

http://DollarVote.org


CONTACTS 

Press inquiries: Robert Biersack (202)694-1220 

Commission Secretary: Mary Dove (202) 694-1040 

Other inquiries: 

To obtain copies of documents related to AO 2004-19, contact the Public Records 
Office at (202) 694-1120 or (800) 424-9530. 

For questions about comment submission procedures, contact 
Rosemary C. Smith, Associate General Counsel, at (202) 694-1650. 

MAILING ADDRESSES 

Commission Secretary 
Federal Election Commission 
999 E Street NW 
Washington, DC 20463 

Rosemary C. Smith 
Associate General Counsel 
Office of General Counsel 
Federal Election Commission 
999 E Street, NW 
Washington, DC 20463 
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Staff Attorney 

Draft AO 2004-19 

Attached is a proposed draft of the subject advisory opinion. Wetequest 
that this draft be placed on the agenda for August 19, 2004. 

Attachment 



1 ADVISORY OPINION 2004-19 
2 
3 
4 Mr. Andrew W. Mitchell 
5 President. DollarVote.org 
6 908 N. Wayne Street 
7 Suite 303 
8 Arlington, Virginia 22201 
9 

10 

11 Dear Mr. Mitchell: 

12 This responds to your letter dated May 19, 2004. as supplemented by_your June:2 

13 and 7, July 21 and August 3. 2004 letters, requesting an advisory opinion concerning die 

14 application of the Federal Election Campaign Act of 1971, as amended {"the Act'!), and 

15 Commission regulations to your proposed internet-based service. 

16 Background 

17 You are the president of DollarVote.org ("DollarVote"), a Virginia^ corporation, 

18 which plans to provide certain nonpartisan commercial services to both citizens and 

19 candidates via a website. You describe the central service as the "DollarVote.plari" 

20 ("Plan"). You state that in this two-part Plan, DollarVote accepts andforwarils 

21 contributions from individuals earmarked for candidates in specific upcoming elections. 

22 Under the Plan, DollarVote would compose and post on its website various position 

23 statements on certain political issues, referred to as "DollarBitis." You state that individual 

24 citizens may access the website upon paying a proposed $10 annual subscription fee. 

25 Individuals may then view the DoUarBills and "vote" by choosing to contribute fundstothe 

26 candidate or candidates who have posted on the website their "promise" to support <hat 

27 position statement. If there are not yet any actual candidates listed-as promising to support 

28 that Doll arB ill at the time of the individual's "vote," the contributed funds will go lathe 

http://DollarVote.org
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1 first future candidate who registers a promise for that DollarBill. You explain thatthe 

2 individual may also stipulate additional criteria for die candidate who eventually will 

3 receive the contribution marked as a "vole" for that DollarBill, such as: 

4 1. Excluding candidates who have promised for other DollarBilis on the same 

5 issue; 

6 2. Excluding particular candidates by name; 

7 3. Including only candidates representing certain States: and 

8 • 4. Including only candidates belonging to a certain political party. 

9 Finally, you state thai the subscriber also selects an "alternative recipient 

10 organization" from a list of available nonprofit entities organized under section 501(c)(3) of 

11 the Internal Revenue Code ("501(c)(3) organizations"). DollarVote will forward itfie 

12 contribution to this 501(c)(3) organization if no candidate meeting the individual's selected 

13 criteria promises to support the selected DollarBill by the second Tuesday of October.1 

14 You explain that you will also charge individuals a small processing fee (proposed-as 5=%of 

15 the contribution). When an individual completes the transaction with a credit card, 

16 DollarVote will retain the subscription and processing fees in the corporation's general 

17 accounts, but the contributed funds will be routed to a merchant account separate from She 

18 corporation's general accounts. 

£9 You explain that the second half of the Plan would entail charging candidates a 

20 "substantia] account fee" once per election for the ability to register promises related to die 

21 DollarBilis posted on the website. You represent that this fee will be the same for all 

' You state that these 501<cX3) organizations will be notified-of their selection in the DollarVote process and 
•presented with the opportunity to refuse to participate. 
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1 participating candidates, and thai al] candidates -will be offered the same terms an<i 

2 conditions for participation in the Plan. You ateo state that this fee will̂ be set so tffeat 

3 DollarVote will receive the usual and normal charge for its services, inch&mg adequate 

4 profit and compensation. DollarVote will not deny participation to any candidate V$K>. 

5 meets the basic eligibility requirements -(a properly nominated candidate'for congressional 

6 office with confirmed identity on the website and by fax) and pays both thisvper-eiectk>nfee 

7 and all subsequent percentage-based transaction fees. You state that all contributioas 

8 already "voted" for a DolIarBill, if any, will be forwarded to the first candidate tojxoirase 

9 regarding that DolIarBill. You represent that onoe a candidate has registered a^romise, all 

10 contributions previously "voted" for that DolIarBill, minus transaction charges, would be 

11 forwarded to the candidate within It) days of "die promise being registered. Once candidates 

12 have promised to support a DolIarBill, their names will be visible to the individual 

13 subscribers under the DolIarBill at the time of votiRg. If muitiple candidates promise on 4be 

14 same DolIarBill. then all contributions will be distributed equally between #ie listed 

15 candidates. 

] 6 You represent thai DollarVote will not impose any terms or conditions in the 

17 contract with candidates that limit the number of candidates promising on a particular 

18 DolIarBill, or the total amount any one candidate may receive from ail promises, or the 

19 combination of DollarBills on which a candidate may promise. However,DoitarVote will 

20 limit candidates to being the "first promiser"on only one DolIarBill. You explain that this 

21 restriction is to safeguard against excessive individual contributions to paiticular candidates 

22 consistent with the Act. 
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.1 Your request describes additional screening and processing measures, you proposed 

2 include in your service to prevent excessive contributions and contributions from prohibited 

3 sources under the Act. You state that these procedures are modeled after relevant past 

4 advisory opinions regarding contributions through the Internet. You also describe 

5 additional details of the Plan, and include sample web pages regarding'die voting and 

6 contribution processes, and sample DollarSiJis. You also provide detailed descriptions of 

7 the processing of contributions through merchant -accounts to the final cahdidate(s)*>r 

8 501(c)(3) organization. You also state that DollarVote plans to provide -a nuaiberof oflher 

. 9 "informative and interactive" services that will not involve contributions to candidates. 

10 Question Presented 

1.1 May DollarVote receive earmarked contributions from individuals and forward 

12 those contrUjutions to Federal candidates or to certain 5Qi{cX3) organizations underthe 

43. proposed Plan? 

44 Legal Analysis and Conclusions 

15 Yes, DollarVote may receive and forward earmarked contributions to Federal 

16 candidates because DollarVote would satisfy both die "commercial vendor"-exception «to 

17 the prohibition on corporate facilitation of contributions at 11 CFR 114.2(f)(1). acutahe 

4 8 "commercial fundraising firm" exception to the definition of "conduit or intermediary" in 

49 11 CFR 110.6(b)(2). 

20 J. Commercial Vendor Exception 

21 Corporations are prohibited from making any "contribution .or-expendatuse" in 

22 connection with a Federal election. 2 U."S.C.441b(a); 11 CFR 114.2^b). Because 

23 DollarVote is a corporation, your proposal would only oe permissible under4&e Act and 
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1 Commission regulations if it does not constitute a "contribution or-expenditsaue." The 

2 definition of "contribution" includes "anything of value made by any person for the purpose 

3 of influencing any election for Federal office." 2 U.S.C. 44tb(b)(2), 43i<8)(AXi); 11 JĈ R 

4 100.52(a). Commission regulations further define "anything of value" to include "the 

5 provision of any goods or services without charge or at a charge that is less than the usual 

6 and normal charge for such goods or services." 11 CFR 100.52(d)(1). 

7 in addition to this general prohibition on corporate •contributions, corporations are 

8 prohibited from facilitating the making of contributions *o candidates or political 

9 committees. SeeU CFR 114.2(f)(1). Facilitation means using corporate resources*© 

10 engage in fundraising activities in connection with any Federal election, id. However, a 

11 corporation does not facilitate the making of a contribution to a candidate if it provides 

12 goods or services in the ordinary course of business as a commercial vendor at the usual 

13 and normal charge. Id. Therefore, DollarVote's proposal 10 transfer contributioRSsto 

44 candidates would be impermissible under the Act and Commission regulations unless it 

15 meets this "commercial vendor" exception. 

16 In Advisory Opinion 2002-07 the Commission determined that a corporation could 

17 collect and forward contributions to political committees as a commercial venture in 

18 somewhat similar circumstances. The Commission concluded Chat although the requestor 

19 was providing something of value to the political committees and facilitating 4be making of 

20 individual contributions, its proposal was permissible«s a "-commercial vendor" based on 

21 an analysis of the corporation's compensation, handling of earmarked contributions, and 

22 screening procedures. See Advisory Opinion 2002-07. Siflalariy, DottarVote would be 

23 operating permissibly as a "commercial vendor" zander 11 CFR 13<2(0(l)iftl)*ts services 
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1 are rendered for the usual and normal charge paid by authorized candida^commrttees;1($) 

2 DollarVote forwards earmarked contributions to candidates through separate merchant 

• • • * . : > . ^ . V . r 

3 accounts; and (3) DollarVote's website incorporates adequate screeningprocelluiiesttG 
• • - • • " V . . *• 

4 ensure it is not forwarding illegal contributions. 

5 First, your request states that candidates will pay DollarVote boma3£xee\g)er-

6 election fee. and a variable fee charged per transaction based on the amount oflunclsln&at 

7 transaction. You assert that this arrangement will constitute the "usual ami normal charge" 

8 for such services. See Advisory Opinion 2O02-O7. You also state that DollarVote will 

9 receive payment for these services in advance of, or concurrently with, the trarisTer«df 

10 contributions to the candidates, and will not forward any contributions to candidates 

11 without assurance of payment. You represent that all candidates will be charged the same 

12 fees by DollarVote subject to these same conditions. 

13 Second, DollarVote's Plan ensures that contributions earmarkedfor specific 

14 candidates through individual votes on "DollarBills" would not become corporate $unds 

15 thai are improperly contributed to the candidate committees. See Advisory Opinion 3002-

16 07. All. contributions (minus certain pre-disclosed transaction costs) would'be processed 

17 through a separate merchant account and would not be commingled with corporate treasury 

18 accounts. Finally, based on your representations, DollarVote's screening and verification 

19 procedures for electronic payments meet the standards established in previous advisory 

20 opinions. See Advisor)' Opinions 19994)9 and 1999-22. 

21 Dollar Vote's activities are somewhat novel -and she Commission makes nofin&Rg 

22 with regard to what comparable marketplace activities would provide a measure for "usual 

23 and normal charge," including an adequate profit and compensation. ^Neveutheiess, it 
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appears from your representations that Do liar Vote would be ki <a commercially reasonable 

relationship with the candidate committees, if it receives the usual aad normal chargefor 

such services as you represent. If DoIlarVote wouM be providing its services tn *he 

ordinary course of business as a "commercial vendor," the Commission concludes ffeatits 

proposal would not constitute a prohibited facilitation of contributions under 11 CFR 

114.2<f)(l). 

2. Commercial Fundraising Firm Exception 

While DoIlarVote appears to satisfy the "commercial vendor" exception underthe 

facts you present, it must also satisfy the more narrow exception for a "commercial 

fundraising firm" under the earmarking regulations in 11 CFR 11033. Hie Act and 

Commission regulations permit a conduit or intermediary to coHect and forward 

contributions from individuals that have been earmarked for a specific candidate, subject to 

certain limitations and reporting requirements. 2 U.S.C. "WlafcXS); U CER 110*6. 

However. Commission regulations state that any person who is prohibited 'from maki«g 

contributions or expenditures is also prohibited from acting as a conduit or intermediary for 

contributions earmarked to candidates. 11 CFR lK).6(b)(2)(ii). Because DoliarVote is a 

corporation prohibited from making contributions, it may not use the proposed Plan to 

collect and forward earmarked contributions under 11 C¥& 110:6 unless it meets a 

regulatory exception to the definition of "conduit or intermediary."2 See also 24J.S.C. 

441 b(a); 1] CFR 110.6(b)(2Xii) and 114.2$>X1)- Commission regulations establish an 

exception to this definition for "a commercial fundraising firm retained by *he candidate or 

2 Your situation is materially different from Advisory Opinion 2093-23, in which «he requestor (WE LEAD) 
was a federal political committee pemu«ed*o.JBtffce contributions and expenditures under «he Act. 
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1 the candidate's authorized committee to assist in fundraising." 11 CPR. i-lp^S(S^*^C)i-
:• • ' . ' • • : ' ; . * * • • • ' • - » * * " • • * • • • 

) . •:•••* 'W-i " •':• 

2 The rules do not specifically define the term "commercial fiindraisingfiiraT^ra? ~ ; 
' * V - . • • - • • • - . 

3 The Commission concludes that DoHarVote meets the "commerce 

4 firm" exception because it is a "commercial vendor," as described above, «etame&3by 

5 candidates to assist in raising funds for (heir campaigns. As -a cornmerciM^n^alstng^iiRii, 

6 Dollar Vote's business is transferring money to candidates pursuant 4ao its agreements wtCh 

7 candidate committees. In determining whether Dollar Vote 4s a cornmeroialjtoa^isiqg 
:•- « ? ' - ' •• 

• ! » . - • • . . 

8 firm, the Commission analyzed whether Do&arVote exercises any disorefion'&at mgght 

9 influence which candidates would be recipients of the contributions, or-the amounts-ifeat 

] 0 candidates would receive. The existence of such discretion would militate agauastsa 

11 conclusion that the firm is providing a commercial service on an equal oasis to all 

12 . candidates registered with the firm. 

13 DollarVote would not retain such discretion under its proposed P-ian. Rather, the 

14 individual contributor makes all decisions regarding the contribution, individual 

15 contributors decide to contribute to candidates who promise regarding a.particuter 

16 DollarBill/ If candidates have already promised for that DollarBill, then the individual 

17 contributor contributes to the named candidates listed. If no candidate has alreafiy 

i 8 promised for the DollarBill, the individual contributor is presented wichthe<g^r£unky to 

19 specify certain criteria, including party affiliation and State race to -specify wheis^he 

20 contribution may be forwarded when future candidates promise fbr&atDoiiarBiu1. ffce 

3 Although DollarVote is solely responsible for writing and posting che various DollarBitison «ach issue, it 
appears from the sample web pages submitted to the Commission dial Dollar Vo«e woidd<have more 4haD one 
position statement representing different points of view on each issue. Therefore, it 4oes><not appear that 
DollarVote-is directing 4he contributions towards-any particular poskionon the issues posted. 
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1 individual contributor ma)' also exclude certain candidates by nameor basecl onjprormses 

2 for other DollarBills on the same issue from receiving any portion of theoontfibutelcl 

3 amount Under these conditions, individual contributors completely define'^e^arameters 

4 of their contributions and earmark their contributions for certain candidates"in measure. 

5 The only restrictions that Do liar Vote imposes relate to procedures**) enstireJtiat 

6 candidates do not receive excessive contributions. For-example, a single candidate cannot 

7 be the "first promiser" on more than one DollarBill. You explain that if a-single cari&tiate 

8 was first on more than one Dollar/Bill, the committee could receive excessive contributions, 

9 since an individual is allowed to contribute up to $2000 per DoilarBiil and thelfirst 

10 promiser receives al] previous contributions made to that DoIlaiBill. These restrictions are 
i 

11 limited and aimed at ensuring compliance with the Act. Otherwise, DoUarVoteis"*boufld<'0 

12 forward contributions as earmarked and directed by the individual contributor. Therefore, 

13 DolIarVote meets the exception in 11 CFR 1KJ.ifi(b)(2XiXD) and is pnqpedy acting as an 

14 impartial "commercial fundraising firm" that forwards and. processes contributions pursuant 

15 to its contracts with candidates. 

16 Based on your representations, the Commission -concludes that DoliarVote-qualifies 

17 under both the "commercial vendor" exception in 11 CFR 114.2(fXl) and the "commercial 

18 fundraising firm" exception in section U0.6<bX2X*)(P)- See Advisoryppinion 200207. 

19 DolIarVote may proceed with the proposed Plan -subject to your representations regaf&fig 

20 the terms and conditions allowing individuals to select the criteria -for contributions, andtfbe 

21 represented screening procedures and contribution processing restrictions. The 

22 Commission notes thai DolIarVote must also comply w&i -all -timing and infoimatflDn 
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H requirements when forwarding contributions to candidates under 2 U.'S.C. 432(b) and 11 

2 CFR 102.8. 

3 This response constitutes an advisory opinion concerning she application of >cbe Act 

4 and Commission regulations to the specific transaction or activity set forth in your request. 

5 See 2 U.S.C. 437f. The Commission emphasizes that, if dsereis a change «i any of 4he$aBts 

6 or assumptions presented, and such facts or assumptions are material to a conclusion 

7 presented in this advisory opinion, then the requestor may not idly on that conclusion as 

H support for its proposed activity. 

Sincerely, 

Bradley A. Smith 
"Chairman 

17 Enclosures (AO 2003-23,2002-TJ7,19994*9, i999-22) 

iO 
11 
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